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Communication objective
The Children Services Tribunal (the tribunal) considers this annual report to be
an important tool in communicating with our clients, stakeholders and the wider
community. This report aims to outline:
•
•
•
•
•
•
•

the tribunal’s objectives
the principles that guide the tribunal
the tribunal’s role within the community
how the tribunal operates and makes decisions
how the tribunal has performed and what it has achieved in the past year
a retrospective of the tribunal since its inception
the tribunal’s future initiatives in merging into the Queensland Civil and
Administrative Tribunal.

Feedback
The tribunal values the views and thoughts of clients, stakeholders and other
readers and we welcome feedback on our report. Comments can be emailed
to cst@justice.qld.gov.au or posted to:
Children Services Tribunal – Annual Report
GPO Box 1639
Brisbane Qld 4001.
Front cover: The Children Services Tribunal wishes to acknowledge the contribution by Lily, age 5.
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The artwork in this report was produced by the
children of the Tribunal staff and members
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Letter of Compliance

27 October 2009

The Honourable Cameron Dick MP
Attorney-General and Minister for Industrial Relations
18th Floor
State Law Building
50 Ann Street
Brisbane Qld 4000
Dear Attorney,
In accordance with the requirements of section 146 of the Children Services Tribunal
Act 2000, it is with much pleasure that I present to you the annual report of the
Children Services Tribunal for the year ending 30 June 2009.
I commend this annual report for 2008–09 to you.

Julie Ford
President
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Overview of the Tribunal

The Children Services Tribunal (the tribunal) provides merit-based reviews of certain
decisions made by the Department of Communities, the Department of Education, Training
and the Arts and the Commission for Children and Young People and Child Guardian.
The tribunal was established in response to recommendations contained in the Inquiry
into Abuse of Children in Queensland Institutions (the Forde Inquiry) and in the
independent review of the Children’s Commissioner and Children’s Services Appeals
Tribunals Act 1996.
The tribunal operates in accordance with the Children Services Tribunal Act 2000 under the
principle that the welfare and best interests of a child are paramount.
The tribunal provides an accessible and inexpensive review process that ensures fairness
and transparency in government administrative decision-making in relation to children.
The tribunal reviews out-of-home placement decisions made by the Department of
Communities (Child Safety Services), ensuring that the views and best interests of the
child are considered in the child protection system.
The tribunal is also the review body for: employment screening (Blue Card) decisions
made by the Commission for Children and Young People and Child Guardian; child-carecentre licensing decisions made by the Office for Early Childhood Education and Care
(Department of Education, Training and the Arts); and decisions made by the Department
of Communities about people who wish to adopt a child.
The tribunal ensures accountability for the child protection system by promoting and
protecting the rights and interests of vulnerable children and young people.

Our Highlights
Highlights of the tribunal’s achievements during 2008–09 include:
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•

achieving an application clearance rate of 97%

•

continuing to promote greater public awareness by undertaking community
education sessions and presenting at conferences and forums throughout the
state

•

projects undertaken by different tribunal members allowing their specific skills
and experience to enhance the work of the tribunal

•

promoting greater awareness and transparency of tribunal processes by
continuing to publish de-identified decisions on the AustLII legal website

•

conducting quarterly stakeholder meetings and providing training for child
protection agency staff and other workers in the child protection system

•

providing extensive training and professional development for tribunal members
on various issues including cultural competency, participatory cultures in child
protection and legislative changes in the different jurisdictions.

Children Services Tribunal

President’s Report

In reflecting over the past year, I am struck by the range of issues the tribunal
has responded to as an independent review body.
This is the last annual report for the Children Services Tribunal before being
merged into the Queensland Civil and Administrative Tribunal (QCAT) on 1
December 2009. The year has meant a continuation of the core work of the
tribunal as well as ensuring that we responded comprehensively to the varying
processes required in the establishment of QCAT. It has been a big year for the
registry, the presidential team and the membership to say the least.
As this is our final annual report, we decided to turn our minds as well to the last eight
years since the inception of the tribunal. It is not intended in this report to revisit the
numerous changes which have occurred over that period to the child protection system
nor to the employment screening system for working with children. Rather this report will
reflect on the work undertaken in the last year, and also summarise the activities and
issues pertinent to the tribunal’s role in Queensland since 2001. The tribunal membership
has changed over this time and the report celebrates the developmental work of the early
years, the emergence of consistent standards of decision making within tribunal panels
and the members’ comprehensive knowledge of the jurisdictions and case law that has
evolved.

Julie Ford, President

The tribunal has grown from an original membership of 22 in 2001 to one of 35 members
today. Expertise within the membership spans a comprehensive knowledge of child
protection issues, the law, social work, child psychiatry, education, speech pathology,
criminology, psychology, indigenous experience and cultural knowledge, all with a central
focus on the best interests of children. The tribunal has seen three presidents in this
time. Bev Fitzgerald was the inaugural president for four years. Susan Gardiner became
president in October 2005 and then moved into the position of acting president of the
Guardianship and Administration Tribunal in July 2006. I then acted in the position before
being formally appointed as president in April 2007.
I acknowledge here the invaluable foundations built by Bev and the subsequent further
enhancement of tribunal processes undertaken by Susan. Bev’s early work included
crafting the tribunal’s processes and identity as an independent review body, involving
tribunal members and stakeholders in its development from the beginning to enhance its
practice. Susan introduced the commitment of de-identifying the tribunal’s decisions and
making them available for publication on the AustLII website. This is a fundamental way to
make tribunal decisions accessible to the public without breaching our strict confidentiality
requirements.
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President’s Report

Only three members from the original cohort of 2001 remain on the tribunal, Gwenn
Murray, Rosemary Kyburz and me. All three of us have seen extraordinary changes to the
child protection system in Queensland in our time as members. Of great significance was
the Crime and Misconduct Commission’s inquiry into the foster care system in Queensland
in 2003. Gwenn took leave from her tribunal position to undertake a comprehensive
audit of foster care and this provided a basis for the subsequent inquiry and many of
the Commission’s recommendations. We honour the many children and adults who came
forward to tell their stories to the inquiry in order to improve care for others in the
Queensland child protection system.
The tribunal is effectively made up of a group of committed individuals who bring great
skill and knowledge to our decision making. With new members joining every year since
2005 there has been a high level of interaction with more senior members taking on a
mentoring role and new members bringing a fresh view, further skill sets and energy to
our work. I acknowledge here the great support I have received from the membership over
the years and thank you all for the projects you have undertaken to improve our work, for
your commitment to preparing well and comprehensively for matters and for the collegiate
spirit that has prevailed. The professional integrity of tribunal members is essential and I
have been honoured to work with such a great group of people. I thank as well the many
past members who provided professional and dynamic expertise to the tribunal’s role over
the past eight years.
The commencement of Trish Hanly as the deputy president of the tribunal in October
2007 meant, for me, the capacity for a concerted team approach to the leadership
and management arm of our work. Trish quickly developed a skilled and insightful
understanding of the nuances of the tribunal’s jurisdictions and has embraced the focus
on dispute resolution in particular. We have attended a number of forums and meetings
together with various stakeholders and Trish is always very well prepared and brings
a delightful and personable approach to these consultations. Trish is a dedicated and
committed team member and I am very grateful for her support to me, to the membership
and to the registry through some challenging and innovative times in the last two years.
The tribunal registry staff has provided a consistent base of professional and considerate
case management as a small team of very dedicated individuals. To Louise Logan as
principal registrar, to Luke Tilley as registrar and to Elisa, Sally, Kaye, Dean, Mychelle
and Lisajane I thank you wholeheartedly on behalf of all of the membership for the
commitment and care you have brought to often difficult cases and situations. The
positive and responsive way in which the front line of any organisation is able to respond
to people’s issues is a most valuable and essential aspect of an organisation’s success
and may often go unacknowledged. The registry of CST is commended for its unfailing
commitment to quality case management in the best interests of children and to timely
resolution of review matters.
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While it is an independent review body, the tribunal engages in a range of external
activities to enhance the best interests of children across its review jurisdictions. The
various stakeholders involved with the tribunal and their engagement with the tribunal are
canvassed and acknowledged in the body of this report.
I thank two of our members who left the tribunal to pursue further important work. Gwen
Schrieber, an elder, is now working as a stolen generation counsellor in North Queensland.
Anne Demack was appointed to the Federal Court of Australia as a magistrate. We have
been honoured to have had such dedicated and compassionate women working on the
tribunal.
And so to the children whose circumstances and stories are told in hearings before the
tribunal. We review decisions that relate to whether children are going to be safer, happier,
and provided with better care. The majority of the children who are the subjects of the
review process do not appear before the tribunal. We rely on adults to tell us their stories
most of the time. These children in turn rely on us to make the right decision at review
to improve their lives and to ensure that they are safe and well cared for. The tribunal
members have always taken this important responsibility seriously, and they will continue
to do so as the tribunal merges into QCAT on 1 December 2009.

Julie Ford
President

Grace, age 12
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Deputy President’s Report

The past year has been an exceptionally busy one for the Children
Services Tribunal. Not only has there been an increase over time
in the number of review applications brought to the tribunal, but
there has also been a commensurate increase in the complexity
of the circumstances surrounding those applications. Families
struggling to cope with dire financial constraints, the breakdown in
traditional support networks, and the pressure of parenting, have
all too often buckled under the strain, and found their children
entering the child protection system.
Trish Hanly, Deputy President

The tribunal is fortunate to have members who have a wealth of
experience in child protection. It is testament to this experience that so many of the
review applications before the tribunal do not proceed to a full hearing. They are instead
settled at the stage of the preliminary conference, where applicants are able to engage in
dialogue with departmental representatives and achieve a negotiated outcome which is
in the best interests of the children concerned. Given that a large number of the children
are under long term guardianship orders, and will therefore be under the jurisdiction of
the Department of Communities (Child Safety Services) until they are 18 years of age,
it is obviously desirable that a positive dialogue between the parties is nurtured and
maintained at all times. Tribunal hearings are conducted in such a way as to facilitate
this process. This is one of the hallmarks of our work that we have been at pains to
ensure will be able to continue when the tribunal is merged into the Queensland Civil and
Administrative Tribunal (QCAT), which commences operation on 1 December 2009.
To this end, the president, Julie Ford, and I were involved in intensive consultation with
the working party of QCAT when the QCAT legislation was being drafted last year. Together
with the director of child safety (Department of Justice and Attorney General) Megan Giles,
the principal registrar, Louise Logan, and the acting registrar, Greg Fraser, we spent many
days poring over the drafting instructions for the QCAT bill to ensure that those aspects of
our existing legislation which provide the unique framework within which we conduct our
hearings were maintained in the new structure. Amongst these are the provisions relating
to children and young people as witnesses, the rights of children and young people to
bring applications in their own right or to have other people bring the applications on
their behalf if they are too young to do so themselves, the rights of children and young
people to be legally represented, and the confidential nature of tribunal proceedings
generally.
The detailed submission from the tribunal was received with commendation by the
working party, and the resultant legislation, the QCAT Act and the amendments to the
enabling Acts (principally the Child Protection Act 1999 and the Commission for Children
and Young People and Child Guardian Act 2000), has incorporated all of those defining
components of the existing legislation.
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I look forward with great optimism to the commencement of QCAT. I share Julie’s view that
the important work of our tribunal will continue to be discharged with the commitment
and vigour that our dedicated members have always shown, and that the increased profile
of QCAT will bring even greater opportunity for the best interests of children to be served.
I join Julie in thanking our tireless and dedicated members. Those who have agreed to
transition to QCAT will have at least a further two years within which to bring their vast
skills and professionalism to the vital work that will continue in that arena. The children of
Queensland are very fortunate in that regard.
My thanks also go to our marvellous registry staff, who never shirk from the sometimes
greatly distressing work involved in the day to day management of matters which come
before the tribunal. They maintain their composure and good humour, and provide
incalculable assistance to all parties involved in the review process.
Finally, and most importantly, I pay tribute to Julie Ford. The tribunal has not only
benefited from her strategic vision, and her unflagging commitment to her duties, but
also from her warm personal style and empathetic approach to the members, the staff
and to our stakeholders and clients. Julie has been a wonderful mentor to me, especially
as she has imparted her extensive knowledge in child protection, and also her wisdom
in leadership. I have enjoyed my two years working with Julie, and consider them to be
the most professionally rewarding of my lengthy legal career. I look forward to continuing
to work with Julie, and our other dedicated members, from whom I have also learned so
much, as we all transition to QCAT.

Trish Hanly
Deputy President
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Who We Are

Left to Right: Rosemary Kyburzk, Ron Joachim,
Michelle Dooley, Alison Holm, Johanna Bakermans

Tribunal’s Role
The tribunal’s role is to provide merit based reviews of certain reviewable decisions
concerning children in Queensland. The tribunal is legislatively supported to conduct these
review processes in a way which will enhance services to children.
The tribunal has been in existence since 2000 and it is considered to be an important part
of the child protection strategy in Queensland. The tribunal operates under the Children
Services Tribunal Act 2000 and the main principle underpinning its work is that the welfare
and best interests of a child are paramount. See appendix 2 for the objects and principles
of the Act.
The tribunal is the only stand alone independent review body of certain decisions affecting
children in Australia. As such the specialist provisions for children are located in the Act.
Minimising further harm to children is a key imperative of the tribunal’s decision making.
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Children Services Tribunal Registry staff:
Mychelle Naylor, Sally Harper, Elisa Robbins, Kaye Whiteman, Luke
Tilley, Louise Logan, Lisajane Messenger, and Dean Williamson.

The Registry
The provision of a tribunal registry to support the tribunal and its members is authorised
under the Children Services Tribunal Act 2000. The registry and staff are provided by the
Department of Justice and Attorney-General, with the registrar and staff employed under
the Public Service Act 2008.
The registry of the Children Services Tribunal provides essential administration, case
management and hearing support to the tribunal. The registry comprises: the principal
registrar; the registrar; one senior case manager; one senior tribunal support officer; two
tribunal support officers; and two administration support officers.
The registrar is responsible for the overall leadership and management of the registry and
has other specific responsibilities under the legislation and as delegated by the president
of the tribunal.
The tribunal registry is co-located with several other government agencies at BOQ Centre,
Level 9, 259 Queen Street, Brisbane. See back inside page for contact details.
The main functions of the registry are to support the work of the tribunal through
managing applications, providing hearing support and providing administrative business
support.
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Managing Applications:
•

Staff manage review applications and prepare files for hearing. They respond to
queries and assist in obtaining information on applications for the tribunal. They
provide information to the public and potential applicants about the role of the
tribunal and the application process.

Hearing Support:
•

Staff are required to perform the administrative work associated with a particular
hearing day, including preparing material for tribunal members and providing
administrative support on the day. Officers travel with the tribunal for regional
hearings.

Business Support:
•

Administrative staff provide invaluable assistance to the tribunal and registry providing
business services and corporate governance support.

The emotional circumstances of the work together with the volume of applications provide
a continual challenge for the registry staff. The work is often difficult and emotionally
challenging. It requires staff with excellent communication and organisational skills.
The work undertaken by the registry can be complex and demanding. The tribunal is
fortunate to have a committed registry team that works well together to efficiently and
effectively manage its important workload. The tribunal wishes to acknowledge the
important work performed by the registry staff in 2008-09. The registry would also like
to acknowledge the assistance provided by the Guardianship and Administration Tribunal
administrative team, in particular Terry McDonald, Leila Scott and Mychelle Naylor.
Staff impressions on working at the Children Services Tribunal
“…Challenging but important work that benefits the wellbeing of children in Queensland in
the child protection system…”
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The Tribunal
The tribunal is comprised of a group of members who are appointed by Governor in
Council to undertake the review process. The registry of the tribunal supports the work of
these members.
Members are appointed to reflect the social and cultural diversity of the general
community, with a specific legislative focus on appointing members who are Aboriginal
people and Torres Strait Islanders. It is of paramount importance that constituted panels
of members have a base of understanding of children’s issues within the child protection
framework as well as the legal expertise to interpret the legislation.
The membership of the tribunal is as follows: the president and deputy president are
appointed to work part time and the remaining 33 members are sessional appointments.
There are five indigenous members who are based throughout Queensland (Brisbane,
Hervey Bay, Ipswich and Townsville); sixteen lawyers, including the deputy president (two
of the legal members are indigenous members, and two legal members also hold social
work degrees); eight social workers, including the president (one of the social workers is
an indigenous member); four psychologists (including one of the indigenous members);
one criminologist; one educationalist; one speech pathologist; and two child psychiatrists.
Please see appendix 1 for the breakdown of the membership and the regions in which
they live.

Meet a Member: Keith Geraghty
Keith is a barrister holding a degree of Bachelor of Laws from the University
of Queensland. Keith has practiced in the litigation areas of personal
injuries, crime (holding a crown prosecutor’s commission), family law,
equity, and professional negligence.
In the course of that career, Keith has both prosecuted and defended
numerous alleged child molesters; in the personal injuries field, he has
acted for numerous clients who were victims of sexual abuse as children in
schools and in orphanages such as Neerkol; and further in the family law
sphere he has handled many cases involving children’s matters.
Prior to taking up the law, Keith obtained a Diploma of Education and
Keith Geraghty
taught in primary schools for three years and has followed that education
interest in lecturing and tutoring at TAFE and QUT. He is also a regular contributor to
Butterworths Court Forms Precedents and Pleadings.
He has five children—two grown up and the other three in kindergarten and primary
school. Accordingly, Keith brings a significant knowledge and understanding of children to
the CST, in addition to his extensive court experience.
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Meet a Member: Tammy Williams

Tammy Williams

Tammy is a Murri woman—the indigenous people of Queensland (Australia).
She is admitted as a barrister of the Supreme Court of Queensland and
the High Court of Australia. Her legal career has included working as a
prosecutor for the Commonwealth Director of Public Prosecutions (CDPP),
General Prosecutions Branch and being awarded in 2003 by the Queensland
Women Law Association the ‘Emergent Lawyer of the Year’. As a result of
her submission to the Deputy Director, eligible indigenous offenders being
prosecuted by the Commonwealth Director of Public Prosecutions (CDPP) can
now elect to be sentenced in the Murri Courts in Queensland.

Between December 2008 and September 2009, Tammy was appointed to the National
Human Rights Consultation Committee (chaired by eminent lawyer Professor Frank
Brennan) to undertake an inquiry on behalf of the Australian Government into the rights
framework of Australia. Between 2003 and 2007, Tammy was a member of the federal
government’s National Indigenous Council (NIC) which provided advice on indigenous
issues to Minister Mal Brough and the Ministerial Taskforce on Indigenous Affairs.
Since 1991, Tammy has been supporting her mother Lesley Williams’ research and
international campaign for the return of indigenous Queensland workers’ wages and
savings. She also has a long history of developing capacity building strategies for
indigenous people and communities. Tammy is a founding Director of Indigenous
Enterprise Partnerships (IEP).
In 1996, Tammy was awarded the Human Rights and Equal Opportunity Commission
Human Rights (Youth Category) Award. In recognition of her academic and social justice
achievements, she was awarded the ‘John Koowarta Scholarship’ by the National Law
Council of Australia. In 2001, Tammy was invited by the United Nations High Commissioner
for Human Rights, Ms Mary Robinson to be a guest speaker at the United Nations World
Conference on Racism, Xenophobia, Discrimination and Other Related Intolerances, Durban,
South Africa. Recently in 2009, the Queensland University of Technology (QUT) recognised
Tammy for the significant contribution she had made to the economic and social justice
for indigenous people by awarding her an Outstanding Young Alumnus Award.
Tammy is married with one child.
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Meet a Member: Nathan Jarro
Nathan Jarro was recently appointed to the tribunal as an indigenous and
legal member. Nathan is Ghangulu and Bidjara (central Queensland).
He has been practising as a barrister at the private bar for almost 6
years. His work includes a mixture of general civil work, native title, child
protection and family law. Prior to his admission to the bar, Nathan worked
as a solicitor for two years at TressCox (formerly Tress Cocks and Maddox)
in the health law section. He was recently appointed to the Council of
Nathan Jarro
the Queensland University of Technology, is secretary to the Brisbane
Boys College Indigenous Scholarship Fund and a director of the Major
Brisbane Festivals Pty Ltd which produces the Brisbane Festival—one of Australia’s leading
international arts festivals.
Nathan is also part of the editorial board of the Indigenous Law Bulletin and provides
updates to the Thomson Law publication, “Summary Offences Queensland”. He is the
immediate past president of the Indigenous Lawyers Association of Queensland and a
former vice chair of the Kooemba Jdarra Indigenous Performing Arts Inc.

Meet a Member: Kathy Schmider
Kathy was recently appointed to the tribunal in May 2009. As a social work
graduate Kathy has a broad and diverse range of personal and professional
experience that will value add to the decision making processes of the
tribunal.
Kathy was born and raised in Mount Isa and is a descendant of the Mamu
people from the Atherton Tablelands. She credits her parents with instilling
in her strong social justice principles and values. Kathy hopes she has
gained a fruitful combination of her father’s determination and drive, and
her mother’s quiet perseverance and dedication to the family.
Kathy Schmider

Kathy grew up with a desire to contribute to society and ensure fair and
just outcomes for the people she worked with. Kathy put herself through
university as a mature age student while juggling the responsibilities of raising two
children as a sole parent.

Kathy has spent more than 15 years in the Queensland public sector working in child
protection, youth justice, Aboriginal and Torres Strait Islander affairs, public housing, and
disability services. Her career has seen Kathy progress from a front line worker to a senior
manager, working in diverse locations from the Gold and Sunshine Coasts, Brisbane, west
of Brisbane to St George (including Ipswich and Inala) and communities encompassing
an area south of Townsville to the Burdekin, north to the Torres Strait and north west to
Mount Isa including the Gulf communities and Boulia.
Seeking a change of direction and a work/life balance, Kathy now works in enterprise
development while studying a Masters of Business Administration.
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A History of Keeping the Child at the Heart of Good Decision Making
By Gwenn Murray, Tribunal Member
Chief Justice Murray Gleeson of the High Court of Australia, said in his
retirement speech that he had been more inspired by people who patiently
discharge their responsibilities on a daily basis, which are sometimes very
heavy, than by people “occupying the limelight”. He said “they keep the
world a better place”.
Gwenn Murray

Important decisions that sometimes weigh heavily are made every day about
the protection and well-being of children and young people.
Over the past 8 years some of these decisions have come before the Children Services
Tribunal (CST) and they have often represented a collision of the social and economic
situation for isolated and vulnerable families, the inter-generational cycle of abuse and the
endemic effects of drugs and alcohol on families. These are matters that many Australian
families face and all jurisdictions struggle to find suitable solutions.
Many challenges can present in decisions and planning around the best interests of
children and young people and can distract the focus away from the child and rise above
their voices. This can be the disharmony between families and Child Safety Services or
applicants for Blue Cards and the Commission for Children and Young People and Child
Guardian. There are expressions of many views, concerns and opinions and competing
interests.
Looking back on the journey of the tribunal lays an important history of decisions about
complex and emotional situations at which children and young people are at the heart.
Over the life of the tribunal, the rights of children and young people, listening to them and
considering their best interests have been the corner stone of the business of the tribunal.
However, the focus on the child does not mean that they are viewed separately from their
family.
The tribunal has developed guidelines and strategies over the years so it can be informed
by the wishes of children, including hearing directly from them if they so wish or from
those who know them best. Time and different approaches, depending on the age and
capacity of the child, are needed when assessing their best interests for their physical,
emotional, cognitive, intellectual, social, cultural and spiritual development.
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The Articles of the UN Convention on the Rights of the Child have also guided the tribunal
in its decision making, for example:
•

a child’s right to express their own opinion (Article 12) and to live with their parents
unless it is not in their best interests (Article 9);

•

children’s protection from all forms of maltreatment (Article 19); and

•

special protection for a child deprived of their family environment and for ensuring
that appropriate alternative family care or an institutional placement is made available,
taking into account the child’s cultural background (Article 20).

I feel very privileged to have served as a member of the tribunal over the past eight years
under its esteemed presidents and deputy presidents, and along side members who have
brought enormous experience and passion about the safety, well-being and best interests
of children and young people in Queensland.
Child protection in Queensland has been a fast changing environment with many reforms
over recent years; an environment in which the tribunal has played a critical role.
The history of the tribunal has set some solid case law and precedents which can provide
a pathway for the future under the new structure of QCAT.
We must continue to ask questions to be satisfied that each decision has the child at its
heart and that their best interests remain the paramount consideration. Wherever possible,
we must enable children or those who know them best, to tell us whatever they can about
their lives and their wishes, so that good decisions and planning continue to make a
difference for children and young people and their families in Queensland.

Annual Report 2008–2009

17

Case Study 1
Applicant seeks review of a decision not to issue a positive notice.
Background
The applicant in this matter was a man in his early 30’s. He had been issued with a positive
notice and blue card by the Commissioner for Children and Young People and Child Guardian
in early 2007. After being notified by the Queensland Police Service that his criminal history
had changed as a result of a number of drug related offences, the Commissioner decided to
issue him with a negative notice and not issue a blue card. This was done after receiving
submissions from him. The applicant applied to the tribunal to have this decision overturned
so he could pursue a teaching career.

Evidence before the Tribunal
At the hearing the tribunal heard oral evidence from the applicant and his father, as well as
from a school friend and her mother. Written character witness statements were received from
the applicant’s parents and friends. The tribunal also had the benefit of the records and reports
of a psychologist who had assessed the applicant and provided therapy to him.
The tribunal was advised that the applicant was involved in a serious motor vehicle accident
at the age of 20 and suffered severe facial, chest, and leg injuries. He underwent extensive
rehabilitation.
His father advised the tribunal that his son had associated with bad company and had gotten
into trouble but his behaviour had been exemplary in the past 12 months. He further advised
that his son has studied hard, had never used heavy drugs, had never been a supplier and had
never been a danger to children.
The applicant’s other witnesses attested to his good character, the positive influence he was
on children, his honesty and of non-use of drugs in recent times.
The applicant’s evidence was that he had kept bad company in 2006/07 but had dissociated
from these people. He noted that only one of his offences occurred in the past 12 months.
He advised the tribunal that he is easily influenced, blaming others for his drug offences. He
continues to see a therapist to help with day to day things but has not received any one on
one counselling. He categorized himself as a part time recreational drug user. He advised the
tribunal that he had used marijuana as late as mid 2008. His parents thought otherwise.
His mother’s written submissions noted no signs of drug dependency, and there has never
been any indication that he is a danger to any person.
The psychologist’s notes indicated that the applicant’s brain injury impacted adversely on his
ability to organize complex material and planning with some memory impairment. She also
reported he is highly vulnerable to exploitation and that his difficulties are permanent. She did
not consider him a risk to children.
The tribunal heard evidence that the applicant had a drug offence as late as February 2008.
The Commissioner submitted that despite the applicant studying to enter teaching he
continued to offend, despite knowing that his blue card was under threat.
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Case Study 1

Decision
The tribunal identified potential risk factors and potential protective factors in relation to
whether the applicant should be given a blue card.
Potential risk factors which harm the applicant’s case included:
The recency of the offences;
•

The applicant’s blame of others for his misfortunes;

•

His vulnerability to influence;

•

The lack of counselling received;

•

His lack of insight and remorse.

The potential protective factors which favour the applicant’s case included:
•

His supportive parents and network of friends;

•

The offences did not involve children;

•

He is studying and attempting to gain employment;

•

There was no evidence of any violence associated with his offences;

•

He had dissociated himself from associates who led him astray;

•

His character references made positive comments about his interactions with children.

In this matter, the offences are not categorized as serious offences. The onus is therefore
on the Commissioner to prove on the balance of probabilities that the applicant’s case is
exceptional such that it is not in the best interests of children for him to have a blue card
The tribunal was very concerned about the applicant’s continuing use of drugs despite being
reconnected with his old friends and dissociating from the company of undesirable friends.
The applicant did not demonstrate in any positive way that he had changed his offending
behaviour and the tribunal concluded that the risk factors outweighed the protective factors. In
this case the applicant’s offending was recent and he had made no significant changes in his
life. He had exercised poor judgment and remained vulnerable to influence.
The tribunal found he posed an unacceptable risk to children and confirmed the decision of
the Commissioner.
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Elizabeth Benson-Stott, Nigel Collings, Julie Cowdroy
Tribunal members’

Last year the annual report focused on how the tribunal considers the best interests of the
child in a child protection review matter and the role of the separate representatives in the
review process.
This year we highlight the work of the Children Services Tribunal since its inception in
2001. Susan Bothmann, a legal member of the tribunal, has taken a trip down memory
lane and has captured many of the activities and changes for the tribunal over the last
eight years.

Olivia, age 4
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2000 to 2009: Paving the Way: Historical Highlights and
Initiatives of the Children Services Tribunal
By Susan Bothmann, Tribunal Member
In this the last full year of operation of the tribunal, before it merges into
the Queensland Civil and Administrative Tribunal (QCAT) in December
2009, it is appropriate to reflect upon the highlights and the challenges
experienced by the tribunal since its inception in 2000.
The tribunal became an independent body pursuant to the Children Services Susan Bothmann
Tribunal Act 2000 (the Act) on 2 February 2001. The first president, Bev
Fitzgerald, and the other 21 inaugural members were appointed in April 2001.
From the beginning most matters coming before the tribunal related to the Child Protection
Act 1999. An early initiative saw the allocation by the Attorney General of funds to Legal
Aid Queensland for legal resources, including separate representation of children, in child
protection matters.
In the early days there was much to do in crafting the tribunal within the ambit of its
legislation and aims. To assist members to achieve an appropriate level of consistency in
decision making a Members Guide to the Children Services Tribunal was drafted in 2002
and a Children Services Tribunal Administrative Guide was also prepared, both then forming
a foundation for tribunal practices which have been reviewed regularly throughout the life
of the tribunal.
Most importantly, a Brief Guide to the Tribunal was produced to assist potential clients,
the public and staff in government and community sectors to understand the role of the
tribunal as an independent merits review body. A Young Person’s Guide to the Children
Services Tribunal was aimed at children in the 12 – 18 years age group. A Policy of
Professional Development and Performance Standards was developed in 2003. A Children’s
Guide to the CST aimed at children from 5 – 11 was finalised in 2003. All the published
material produced by the tribunal over its life has involved extensive consultation with
relevant stakeholders in its development. In 2006/07 the guide for young people was
updated and improved by the project team including a representative of the Public Affairs
Unit of the Department of Justice and Attorney-General and ‘Have your say, be heard’ was
produced and has been widely distributed.
The Council of Australasian Tribunals (COAT) was launched at the AIJA conference in 2002
and the tribunal became one of the inaugural members. The current president and deputy
president are both on the executive committee of the COAT (Queensland) branch. Tribunal
members have presented at COAT annual conferences. The tribunal sees the attendance of
members at such external events as essential in professional and tribunal development.
One dynamic element of the make up of the membership has been the category of ‘young
person representative’. This means that a young person has been appointed to the
tribunal to bring the immediate and specialist expertise and experiences relevant to our
child focused jurisdictions. Kelly Trewin was the first young person to become a part time
member of the tribunal in 2003. Kim Richards was appointed in October 2005 and remains
on the tribunal.
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An ongoing feature of the tribunal’s operation since its early days has been the provision
of four to five professional development and training days for members each year. In
2003 two tribunal members undertook a project to explore alternative dispute resolution,
studying practices elsewhere and reporting on a model for the use of ADR principles in
the tribunal. Currently, tribunal members use their professional skills in mediation and
alternative dispute resolution at the preliminary conference phase to assist with resolution
by the parties where possible rather than the matter going to a hearing.
In the year 2003/04 the tribunal experienced an increase of 110% in applications for
review. While this may have indicated a positive trend that the community was becoming
more aware of the tribunal’s services, it also created a strain on the existing resources.
The tribunal was subsequently granted increased funding in the 2005-06 funding year.
The tribunal co-located with other tribunals in that year to premises in 259 Queen Street,
Brisbane where it remains today. QCAT will continue to be located in these premises.
The work of the tribunal was acknowledged when Bev Fitzgerald received the 2003 Child
Protection Award (Public Sector) in September 2003. Bev also received an award from
Foster Care Queensland in recognition of the tribunal’s work.
The tribunal reported to two major enquiries in 2003. The Foster Care Audit headed
by tribunal member Gwenn Murray and the Crime and Misconduct Commission (CMC)
Report—Protecting Children: Inquiry into Abuse of Children in Foster Care—outlined wide
ranging problems in the system and recommended changes to address them. The tribunal
participated in preparing a blueprint for reform arising from the recommendations in these
reports. The Murray report recommended further funding and resources be provided to the
tribunal and the CMC report recommended the jurisdiction of the tribunal be expanded.
Important amendments, including to sections 70 and 79 of the Children Services Tribunal
Act 2000 relating in part to stay applications occurred in 2004. Both the Child Protection
Act 1999 and the Commission for Children and Young People and Child Guardian Act 2000
were also amended as a result of the CMC enquiry report.
A statistical trend for a fairly high number of applications to be withdrawn was notable
early in the life of the tribunal and this trend has continued today. It is evident that
the tribunal’s intervention at the preliminary conference (PC) stage is a major factor
in achieving a satisfactory agreed outcome between the parties without the need for
extensive and expensive hearings. This result is more significant in child protection
matters than in blue card review applications.
In reviewing decisions by the Commissioner for Children and Young People and Child
Guardian (CCYPCG) to issue negative notices to applicants for blue cards the tribunal
cannot grant stays and there is little scope for the tribunal to engage in a dispute
resolution process. A person is either granted a positive notice to hold a blue card
or is not. Thus the vast majority of blue card review applications go to a hearing. On
occasions, the applicant may have provided material not previously made available to the
Commissioner. In some cases an adjournment has occurred to allow the Commissioner
to reconsider the information made available. The decision may be reversed by the
Commissioner on the basis of this new evidence.
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Over the years there have been a few cases where a party has taken the decision by the
tribunal to an appeal to the District Court. For example:
•

DA v Chief Executive of the Department of Families [2005] QDC 014

•

MG & LG v Department of Child Safety No 36 of 2004 1 April 2005

•

Commissioner for Children and Young People and Child Guardian v Maher & Anor [2004]
QCA 492

•

Commissioner for Children and Young People and Child Guardian v Ross & Anor [2008]
QDC 082.

•

Commissioner for Children and Young People and Child Guardian v Brittain [2009] QDC
112.

The matters considered and decided in each case by the appellate court were extensively
examined and discussed at follow-up tribunal professional development and training
sessions.
The journal of the Law Society of Queensland, Proctor, profiled the president in a major
article in 2004 which led to a number of lawyers offering their assistance to the tribunal,
as the majority of applicants appearing before the tribunal are self represented.
The tribunal commissioned a final year law student, Nancy Wilson, to report on issues
for the tribunal concerning self-represented parties. Her report delivered in February 2005
made 13 recommendations which the tribunal set about implementing.
Bev Fitzgerald’s term as president ended in October 2005 and Susan Gardiner was
appointed to the position, which she held until July 2006. Julie Ford, having been deputy
president since October 2005 and a member since the Tribunal’s inception, acted in the
role of president until she was formally appointed president in April 2007. The tribunal
has been very fortunate to have experienced the continuity in senior officers and members
that it has seen throughout its existence.
Twenty eight members were appointed in October 2005 (including 15 who were
reappointed) for two and three year terms, and the registry continued to expand as the
numbers of applications increased and the matters became seemingly more complex. Work
commenced on developing an upgraded case management system during 2006.
The tribunal has not always had sufficient indigenous members appointed to achieve the
aim of having an Indigenous member sit on every matter involving an indigenous person
or child. In February 2004 the only Indigenous member at the time, Mr Allan Sambono,
resigned to move to Sydney. In October 2004, of 30 new members appointed, five were
Indigenous members. By 2006 the number had reduced to three Indigenous members,
even though the total membership had increased to 32 members. Preparatory to entering
QCAT the tribunal has been most fortunate recently to have appointed three more
Indigenous members. We now have a cohort of five indigenous members on the tribunal.
The clearance rate of review applications has increased over time from 85 % in 2004/05,
91 % in 2005/06, 93 % in 2007/08 and 97% in 2008/09.
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Further legislative amendments in May 2006, as a result of stage three reforms arising
from the CMC recommendations, saw kinship carers having the same status as approved
general foster carers. These changes also meant that foster carers and kinship carers are
required to apply for a certificate of approval and to hold a blue card. These changes have
led to new categories of applicants coming before the tribunal.
In 2007/08 the tribunal saw an increase in review applications of 36%. It is considered
that this increase was in part due to the concerted efforts to reach regional areas through
information forums held across the state over the previous year and a half. In October
2007 Trish Hanly was appointed as deputy president. Louise Logan was appointed
in September 2007 as principal registrar for the tribunal and the Guardianship and
Administration Tribunal (GAAT). This new position increased the already close working
relationship between the tribunal and GAAT. The position also facilitated an even closer
interface between the Department of Justice and Attorney General (DJAG), GAAT and the
tribunal.
Over the years the quarterly tribunal stakeholder meetings and stakeholder presentations
at tribunal training days have fostered close links to the other persons and bodies
providing services to children throughout Queensland. This has been achieved through
respectful dialogue but with a clear focus on the tribunal’s independence.
The tribunal developed, and has maintained, a strong commitment to conducting hearings
in the regions in which the applicants, families and children are located. While preliminary
conferences are often conducted from Brisbane using conference phones or video
conferencing, the tribunal’s work is enhanced by the opportunity to interact directly with
the persons who are affected, and hearings are held from Cairns to Charleville and all
places in between as the cases require.
The tribunal is very pleased to have been able to record its history as the only stand
alone tribunal of its kind in Australia. While it is about to embark on a new phase of its
operation as part of the larger QCAT, and will therefore lose its specific identity, all those
involved in the development and operation of the tribunal since its inception can be proud
of the contribution it has made to child protection in Queensland. There is no doubt that
that contribution will continue just as vigorously under QCAT, with the current members of
the tribunal transitioning to QCAT for a period of two years.
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The Additional Work Undertaken By the Tribunal in 2008-2009
Much of the core work of the tribunal members, including for the president and for the
deputy president, relates to preparing for and undertaking reviews by conducting a
preliminary conference followed by a hearing. This involves close liaison with the registry
and the tribunal support officers who case manage the individual review matters.
Many individual members continue to engage in pursuing issues that emerge through our
hearings. For example, researching and addressing complex case law to inform the rest of
the tribunal or using their profession specific knowledge to improve tribunal practice and
procedures and understanding of culture, latest theories and appellate court decisions in
other states.
While remaining independent, being up to date on the big picture issues in child
protection involves contact with various stakeholders (articulated near the end of this
report). Maintaining membership and involvement with the Queensland chapter of the
Council of Australasian Tribunals (COAT) and the national COAT body enhances our tribunal
practices. Both the president and the deputy president of the tribunal are on the executive
committee of COAT (Queensland).

Tribunal Submissions
The focus of the tribunal’s oral and written submissions made in 2008-09 related
mainly to the establishment of the Queensland Civil and Administrative Tribunal (QCAT).
However, the tribunal president and members made oral and written submissions to the
Department of Communities (Child Safety Services) regarding amendments to the Child
Protection Act 1999 (the CP Act). Members also attended and participated in a workshop
addressing a best interests framework for the Child Protection Act 1999. The tribunal
made oral submission during the future Adoption Laws consultation process in 2008.
We also discussed proposals with the Commission for Children and Young People and
Child Guardian as part of the Commission’s employment screening review process, and
subsequently made written submissions in October 2008.

Queensland Civil and Administrative Tribunal (QCAT)
In 2008, the Children Services Tribunal (CST) was identified as one of twenty three entities
to be merged into QCAT. The tribunal sees this merger as a positive opportunity for the
profile of tribunal work to be enhanced and for matters to be dealt with within an efficient
and effective response regime. The tribunal thanks sincerely the QCAT Expert Panel and
the working party for the manner in which the process has been managed.
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The tribunal has proactively participated in a number of activities around the
establishment of QCAT, working closely with the QCAT working party, headed by its
director, Ms Jenny Lang. We have had input into the roll out of Caseworks as the
client management system to be utilised in QCAT, with CST becoming the first tribunal
to introduce the system into our present operations, outside of the Commercial
and Consumer Tribunal that used the Caseworks system already. Registry staff and
the presidential group were consulted by the Mercer team who were appointed to
analyse existing tribunals and other entities and to make recommendations about the
development of the organisational structure for QCAT.
The tribunal made a comprehensive submission regarding the drafting instructions for
the QCAT Bill and enabling acts. We are pleased that a ‘Vulnerable Persons Policy’ was
developed in response to these submissions. A CST submission was tendered regarding
the proposed website for QCAT.
The president of CST has attended all of the monthly meetings of QCAT representatives,
Department of Justice and Attorney General staff, and all heads of jurisdictions moving into
QCAT. These meetings were established to inform the heads of progress and to enable
them to be involved in various aspects of the development of QCAT.
Jenny Lang attended the combined CST and GAAT meetings to further inform the tribunals
of developments of direct relevance to them and to receive input into ongoing aspects of
the QCAT establishment. Members of the QCAT working party continue to meet regularly
with the principal registrar, Louise Logan, and registrar, Luke Tilley, and registry staff to
discuss proposals and provide feedback on developments pertinent to registry operations.
The tribunal has submitted numerous in house documents to assist the QCAT operational
structure and evaluation, such as examples of our survey forms designed to receive
feedback from participants before the tribunal, our tribunal members’ performance
appraisal process, and the CST members’ practice manual.
The tribunal has also briefed a number of stakeholders, both government and non
government, on the tribunal’s merge into QCAT and how applicants, including children
and young people, will continue to be appropriately responded to and supported in the
application process in a new structure.
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Changes for the Children Services Tribunal
The Children Services Tribunal Act 2000 will be repealed and the tribunal will cease to exist
on 1 December 2009. QCAT will hear the matters previously heard by the tribunal.
Amendments contained in the Queensland Civil and Administrative Tribunal (Jurisdiction
Provisions) Amendment Act 2009 have been made to the following Acts to facilitate this
change:
•

Child Protection Act 1999

•

Adoption of Children Act 1964

•

Child Care Act 2002

•

Commission for Children and Young People and Child Guardian Act 2000

As vulnerable children are the subject of decisions under review from the Child Protection
Act 1999, a new part entitled “Tribunal Proceedings” has been included in this Act that
overrides the general procedural matters in the Queensland Civil and Administrative
Tribunal Act 2009 (QCAT Act). This new part makes specific provision for:
•

Guiding principles to which the tribunal must have regard;

•

Making applications, and sending notices of applications to the tribunal;

•

The constitution of the tribunal;

•

Privacy of hearings;

•

Children and young people as parties or witnesses in proceedings, including for
example cross examination and representation;

•

Confidentiality;

•

Ensuring the tribunal’s decisions and recommendations are given effect.

To the extent of any inconsistency with the QCAT Act, these specific provisions will
override the provisions of the QCAT Act.
QCAT will be headed by a Supreme Court judge as president and a District Court judge as
deputy president. Current members of the Children Services Tribunal will transition into
QCAT for a period of two years. This means where members have agreed to this transition
they will be appointed as sessional members of QCAT. There will be a small cohort of full
time and part time members as well. The permanent employees of the tribunal’s registry
will be offered positions in QCAT.
QCAT will have the same jurisdiction to make decisions as the Children Services Tribunal
did before the amalgamation process. Matters previously heard under the Children Services
Tribunal Act 2000 will be heard in the Human Rights division of QCAT. There are also two
further divisions: an administrative and disciplinary division and a civil disputes division.
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The main objectives of QCAT are broadly defined and conceptualized as follows:
independence, fairness, justice and equity, efficiency, accessibility, quality of decision
making, flexibility and adaptability. These objectives are endorsed wholeheartedly by the
Children Services Tribunal as encapsulating those objectives that had guided our work.
There will be an ongoing commitment to facilitate access to services across Queensland,
to encourage the early and economical resolution of disputes before QCAT, including
alternative dispute resolution processes where appropriate. It is particularly important
to note that there is a commitment to maintain specialist knowledge, expertise and
experience of members and adjudicators and to encourage members and adjudicators to
act in a way that promotes the collegiate nature of the tribunal.

Presenting at Conferences and Forums
The 2008-2009 year saw the tribunal continue to present at various conferences and
forums, but to a lesser extent than last year. Having a presence at significant events that
address the protection of children or that focus on tribunal specific development allows
the tribunal to showcase its decision making processes and expertise. The systemic
issues that emerge in undertaking our core work can also be expressed in these forums.
The presentations are undertaken by the president, deputy president, members and the
registrar. Presentations about the tribunal and how we operate occurred at the following
events:
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July 2008

Foster Care Queensland Annual Conference (Brisbane)

September 2008

Recognised Entity Peak Body training event (Brisbane)

March 2009

 epartment of Communities (Child Safety Services)
D
Team Leader training
Protecting All Children Today Conference (Brisbane)

April 2009

 ommission for Children and Young People and Child
C
Guardian (CCYPCG)
Zonal Co-ordinators’ training (Brisbane)

May 2009

 epartment of Communities (Child Safety Services)
D
further Team Leader training

June 2009

 ustralian Institute of Judicial Administration (AIJA)
A
Conference (Sydney)
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Applications Received
In 2008–09, the tribunal received 260 applications and completed 253 matters,
representing a finalisation rate of 97% percent.
Number of cases

2004-2005

2005-2006

2006-2007

2007-2008

2008-2009

Commenced during the year

189

182

212

289

260

Finalised during year

161

172

194

269

253

Table 1: Applications received
300
250
200
150
100
50

2008-09

2007-08

2006-07

2005-06

2004-05

0

A large majority of applications were seeking a review of a decision made by the
Department of Communities (Child Safety Services) under the Child Protection Act 1999
(CPA), with the most frequent applications seeking a review of a decision to refuse, restrict
or place conditions on contact between a child and members of the child’s family (s87(2)
CPA). The tribunal also received a significant number of applications seeking a review
of a decision regarding in whose care a child is placed (s86(2) CPA). There was a small
decrease in the number of applications seeking a review of decisions made under the
Commission for Children and Young People and Child Guardian Act 2000 regarding persons
who had been issued with a negative notice in relation to Blue Card applications from
2007-08.
Act under which applications were received
Adoption of Children Act 1964 (ACA)

1

0.4%

Child Care Act 2002 (CCA) or Child Care Regulation 2003 (CCR)

-

0.00%

35

13.45%

Child Protection Act 1999 (CPA)

224

86.15%

Total

260

100.00%

Commission for Children and Young People and Child Guardian
Act 2000 (CCYPCGA)
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Table 2: Sections of Act under which applications are received
%
100
90
80
70

Key: 	ACA – Adoption of Children Act 1964

60

	CCYPCGA – C
 ommission for Children and
Young People and Child Guardian
Act 2000

50
40
30

CPA – Child Protection Act 1999

20

Section
s.13B ACA

78

140AG

140

136

129

89

87(2)

86(4)

86(2)

121(1)

13B

10
0

Number

Percentage
1

0.35%

s.121(1) CCYPCGA

35

12.37%

s.86(2) CPA

64

22.62%

s.86(4) CPA

10

3.53%

s.87(2) CPA

139

49.12%

s.89 CPA

15

5.30%

s.129 CPA

3

1.06%

s.136 CPA

13

4.60%

s.140 CPA

1

0.35%

s.140AG or s.140AH CPA

2

0.70%

S78 CPA

2

0.70%

Note: The number of applications does not correspond with the above figures as one application may seek a
review of more than one reviewable decision.

Guide to sections:
s.13B ACA – u
 nfavourable assessment of a person whose name is on an adoption expression of
interest register
s.121(1) CCYPCGA – C
 ommissioner’s decision to issue a negative notice regarding applicant’s
suitability to work with children (Blue Card)
s.86(2) CPA – d
 eciding in whose care to place a child under a child protection order granting the
chief executive custody or guardianship
s.86(4) CPA – n
 ot informing a child’s parents of person in whose care the child is and where the
child is living
s.87(2) CPA – refusing to allow, restricting, or imposing conditions on, contact between a child and
the child’s parents or a member of the child’s family
s.89 CPA – removing child from carer’s care
s.129 CPA – refusing application for, or renewal of, licence
s.136 CPA – refusing application for, or renewal of, a certificate of approval
s.140 CPA – suspending or cancelling an authority other than a provisional certificate
s.140AG or 140AH CPA – cancelling an authority
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Applicant Type
Over half of the applications received in 2008–09 were received from parents who were
seeking a review of a decision made by the Department of Communities (Child Safety
Services) under the CPA concerning their child(ren) who were under the custody or
guardianship of the Department. As mentioned above the majority of the applications
brought by parents were in relation to conditions or restrictions being placed on their
contact with their children. This statistic is consistent with previous years’ figures.

Applications can be made on behalf of a child with the approval of the president under
Section 59 of the Act. In the 08-09 year there were 18 such applications.
Figure 1: Applicant Type
Parent
Prospective Employee
Foster Carer
Kinship Carer
Grandparents/Relative
Applicant on behalf of Child (s.59 CST Act)
Child/Young Person
Licensee
Applicant for Licence
Total

Applicant type

Parent
Prospective Employee
Foster Carer
Kinship Carer
Grandparent/Relative
Applicant on behalf of Child (s.59 CST Act)
Child/Young Person
Licensee
Applicant for licence
Other
Total

Number

Percentage
170

54.49%

35

11.22%

22

7.05%

12

3.85%

30

8.33%

18

9.61%

3

0.96%

3

0.96%

2

0.64%

17

5.45%

312

100%

This figure does not correspond to the figure for applications received as more than one applicant may file a
single application for review.
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Review of a Blue Card Decision
Background
The applicant was a young mother of four children, who was undertaking tertiary studies. She
required a Blue Card to complete her studies. All four children had been subject to significant
intervention by the Department of Child Safety and equivalent agencies in other jurisdictions.
The applicant herself had had a difficult childhood and had been subjected to significant abuse
including sexual abuse. At the time of the hearing the applicant had full or part time care of
two of her four children and a regular contact regime with the third child.
The Commissioner for Children and Young People and Child Guardian issued the applicant
with a negative notice on the basis of her criminal and child protection history. The applicant
had three recent criminal convictions, one of which involved children. None of the offences is
defined as a serious offence under the Commission for Children and Young People and Child
Guardian Act 2000. The Commissioner considered that the applicant’s case was an exceptional
case considering the offences as a whole and in combination with her child protection record,
which demonstrated stability issues and a pattern of destructive behaviour.
The offence involving children arose when the applicant sought to have contact with one of
her children whom she had voluntarily placed in foster care a few days previously. When the
carer would not allow her to have contact with her child, she was abusive and destructive of
the carer’s property. The Commissioner determined that it would not be in the best interests of
children for the applicant to be issued with a Blue Card and given unfettered access to children
in workplaces and other environments regulated by the Act. The applicant applied to the
Children Services Tribunal to have the decision of the Commissioner reviewed.

Evidence before the Tribunal
The Tribunal agreed with the Commissioner that the applicant’s criminal history represented
a pattern of inappropriate and immature behaviour, resorting to conflict to defend perceived
violations of her ‘rights’. The Tribunal did not condone the applicant’s behaviour. The
applicant represented herself at the hearing of the matter and impressed the Tribunal
that she had developed some insight into the inappropriateness of her behaviour that
led to her convictions. There was evidence of remorse in her early admission of guilt and
acknowledgement of inappropriate behaviour in regard to the offence involving children.
The Tribunal took into account that the applicant was committed to her study as a means
of improving her, and her children’s, life circumstances. She was very proud of the fact that
she was the first person in her family to go to university. For the past year the applicant had
been undertaking regular counselling at the university to assist her to manage the stresses of
her life and develop new ways to manage problems when they arose in her study, home and
caring roles. The Tribunal accepted that the applicant was benefiting from counselling and was
likely to maintain this commitment throughout her studies.
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As a person who had been subject to significant intervention throughout her life, the Tribunal
was impressed that the applicant had initiated the counselling relationship and reported that it
was the first time she had found such intervention practically useful in her everyday life.
The Tribunal accepted a recent and independent assessment from a psychologist for the Family
Court as verifying the applicant’s evidence about maintenance of medication for depression,
cessation of use of non prescription drugs and stability of her mental health. The Tribunal
also took into account the applicant’s improved housing and relationship stability over the
past four years and the extended family support system she now had in place. Also relevant
was a pattern of improving parenting stability, commitment and skill leading to increased care
and contact arrangements with her children, including regaining shared care of her third child
through the Family Court.

Decision
The Tribunal agreed with the Commissioner that there were considerable static risk factors in
the applicant’s background as a child in need of care and protection and as a young parent
with extensive involvement of all of her children in the child protection system. The Tribunal
also found that there were a growing number of dynamic protective factors evident in recent
years in the applicant’s life demonstrating her capacity to overcome her disadvantaged
background. Weighing these up and taking into account all of the evidence, the Tribunal was
not convinced that this was an exceptional case. The Tribunal set aside the decision of the
Commissioner and ordered that the applicant be issued with a positive notice.
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Kathy Schmider and Rosemary Kyburz, Tribunal members

The tribunal is guided by the Children Services Tribunal Act 2000 with a clear
commitment to making decisions which are in the best interests of children.

Registry Case Management
The registry case management of applications that come before the tribunal requires
skilled staff to manage often anxious or angry applicants. The flow of information and
material is managed by the registry between the applicants and the respondents (in the
majority of reviews being represented by the court services unit of the Department of
Communities (Child Safety Services) or the employment screening unit of the Commission
for Children and Young People and Child Guardian (CCYPCG)).
The registry staff has a respectful relationship with the staff of the respondent services,
while remaining independent. Similarly, progressing an application through the various
stages to the tribunal’s preliminary conference and then to hearing requires courteous
interactions with applicants, children and their families in often difficult and stressful
periods of their lives.

Tribunal Decision Making
The tribunal preliminary conference and hearing processes are less formal than court
proceedings even though in regional areas in particular we sit in local court houses.
The tribunal is not bound by the rules of evidence and will use flexible but legislatively
relevant means to provide it with the information necessary to make decisions on review.
Most importantly this includes how we take evidence of children and young people.
Throughout the review process the focus is on ensuring the parties and witnesses,
particularly children, understand the process and that tension is minimised by a careful
inquisitorial approach. While the tribunal can utilise adversarial procedures, this is not the
preferred way of engaging the parties in review.
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As with last year, Louise McDonald, a tribunal member, undertook an analysis of the 2008
Survey of CST Practices and Procedures that had been sent to parties upon completion of
the preliminary conference and the hearing processes. The qualitative information assists
the tribunal in addressing how we can improve our accessibility and relevance to all
parties and witnesses.

The Preliminary Conference Process
As articulated in last year’s report, a significant number of review matters involving
decisions of the Department of Communities (Child Safety Services) do not go to a
hearing. The tribunal continues to use the preliminary conference process to focus on the
issues in dispute and to offer the parties the capacity to seek resolution without going
to a formal hearing. It is the tribunal’s experience that the best interests of children are
served when there is a focus on proactive communication and engagement between
applicants and the Department. As an independent body, the tribunal facilitates this
process thereby allowing parties to feel heard.
The tribunal is mindful that there will be a strong dispute resolution focus within QCAT
and members are well placed to contribute to such a focus in the future.
The tribunal is very aware that the primary focus must always remain on what is in the
best interests of the children in question. The tribunal therefore does not encourage a
negotiated process that would make children more vulnerable. It is acknowledged that
resolution is sometimes not possible and a hearing will be scheduled, with the decision
making being removed from the parties and placed in the hands of the tribunal.

Stay of Decisions
If the applicant has requested a stay of a decision made by the Department of
Communities (Child Safety Services), the tribunal must hear the stay application as quickly
as possible, usually within 14 days of the request being lodged. This occurs as part of the
preliminary conference, with the tribunal generally relying on the material provided as well
as verbal evidence given by the parties. All applicants, except those lodging an application
for a review of a decision made under the Commission for Children and Young People and
Child Guardian Act 2000, are entitled to apply for a stay hearing.
In 2008-09 there were 60 applications for a temporary stay by the tribunal of the decision
under review. Of these applications 37% were subsequently withdrawn by the applicants,
and in 5% of applications, the tribunal determined they had no jurisdiction to hear the
matter.
Approximately 23% of stay applications were granted and 35% of the applications were
either refused or dismissed by the Tribunal pursuant to section 70 of the Children Services
Tribunal Act, which states the tribunal must consider certain factors, the most important of
which is that the best interests of the subject child or children are paramount.
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Figure 2: Stay applications outcomes
Dismissed
Granted
Not Granted/Refused
No Jurisdiction
Withdrawn

Outcome

Dismissed
Granted
Not Granted/Refused
No Jurisdiction
Withdrawn
Total

Number

Percentage
7

12%

14

23%

14

23%

3

5%

22

37%

60

100%

Hearings
The vast majority of review matters concerning a decision by the Commissioner for
Children and Young People and Child Guardian to issue a negative notice (ie deny a blue
card to work with children) proceed to a hearing. There is no capacity to negotiate or
attempt dispute resolution. A person either has a blue card or does not.
Of those child protection matters that go to a hearing, the tribunal determines at the
preliminary conference whether there is a need for a separate representative for the
child or children involved. The tribunal can also grant leave for an applicant to be legally
represented. The panel will hear the evidence of both parties’ witnesses, including any
expert witnesses identified at the preliminary conference and witnesses called by the
child’s representative.
The tribunal must decide the matters afresh and can confirm, set aside or vary a decision.
Even during the course of a hearing of a matter under the Child Protection Act 1999 the
tribunal panel may continue to encourage opportunities for resolution by the parties. Many
parties at this stage, however, want the decision to be independent of the Department of
Communities (Child Safety Services).
The tribunal makes its decision and provides written reasons for that decision generally
within four weeks of a hearing finishing and final submissions being received.

Outcomes
The tribunal aims to complete the review process in a quick and efficient manner. In
2008–09, the tribunal finalised 76 percent of applications within six months. Many factors
outside the control of the tribunal affect finalisation rates. For example, if some or all
of the matters to which the reviewable decision relates are also before a court and the
court’s decision would effectively decide the same issues and the matters will be dealt
with quickly by the court, the tribunal’s review must be suspended.
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Figure 3: Outcomes

Withdrawn
Set Aside
Set Aside & New Decision
No Jurisdiction
Confirmed
Dismissed
Not accepted under s58(4) CST Act
Not accepted under s59 CST Act

Completed Matters

Number

Withdrawn
Set Aside
Set Aside & New Decision
No Jurisdiction
Confirmed
Dismissed
Not accepted under s58(4) CST Act
Not accepted under s59 CST Act
Total Completed

Percentage
114

45.06%

18

7.11%

4

1.58%

40

15.81%

31

12.25%

36

14.23%

9

3.56%

1

0.40%

253

100%

Approximately 45% percent of matters are withdrawn. A party may withdraw an application
at any time, pursuant to section 71 of the Children Services Tribunal Act 2000. It is
noted that most applications are withdrawn after at least one preliminary conference.
The tribunal views these withdrawn matters as evidence of the success of the tribunal’s
alternative dispute resolution skills.
Figure 4: Withdrawn matters
Before any hearing
After one preliminary conference
After one preliminary conference and one hearing
After two preliminary conferences
After three or more preliminary conferences

Withdrawn Matters

Before any hearing
After one preliminary conference
After one preliminary conference and one hearing
After two preliminary conferences
After three or more preliminary conferences
Total

Number

Percentage
38

33.33%

37

32.46%

14

12.29%

19

16.67%

6

5.26%

114

100%
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Regional hearings
The tribunal has a commitment to conducting hearings where applicants, children or
families are located. Whilst the majority of applications were from the Brisbane and
surrounding region, the tribunal travelled to Bundaberg, Cairns, Caloundra, Gladstone,
Gympie, Hervey Bay, Innisfail, Mackay, Maryborough, Murgon, Rockhampton, Roma,
Southport, Toowoomba and Townsville in the past year.
Where possible, the tribunal uses technology such as telephone hearings and video
conferencing. However, the nature of the tribunal’s work and the significantly high number
of disadvantaged and marginalised parties before the tribunal requires most hearings to
be in person. Access to justice is a very real issue for the tribunal. While hearings in southeast Queensland constitute the largest number of hearings again this year, the tribunal is
also mindful of providing access to the tribunal in regional and rural Queensland.

Locations of hearings held throughout year

CAIRNS
INNISFAIL

TOWNSVILLE

MACKAY

ROCKHAMPTON
GLADSTONE

MURGON
ROMA
TOOWOOMBA
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BUNDABERG
HERVEY BAY
MARYBOROUGH
GYMPIE
CALOUNDRA
BRISBANE
SOUTHPORT

The following figures represent the different regions and centres from which applications
to the tribunal are received. These locations are determined by reference to the office from
which the decision under review originated, which may not necessarily be the same location
as where the applicant resides.
For example all ‘Blue Card’ decisions made by the Commissioner for Children and Young
People and Child Guardian originated from Brisbane (shown below as Bne – Commission)
whereas applicants seeking review of ‘Blue Card’ decisions are located throughout
Queensland. Decisions made by the Department of Communities in regard to adoptions and
also decision made by the Department’s Central Screening Unit also originate from Brisbane
(shown below as Bne – Adoptions and Bne – CSU respectively), again despite the fact that
the applicants may reside throughout Queensland. The tribunal however generally travels to
the region where the applicant resides to conduct the hearing. The remaining applications
received are represented as per the Department of Communities (Child Safety Services) zonal
office and service centres that generated the decision to which the application relates.
Figure 5: Number of applications according to regional centres/zonal office
Region

Number Percentage

South East Qld
Central Queensland
North Queensland

209

80.38%

36

13.85%

15

5.77%

South East Qld

209

80.38%

Bne South & Gold Coast Zone*

90

34.62%

Bne North & Sunshine Coast Zone

29

11.15%

Ipswich & Western Zone

55

21.15%

Logan & Bne West Zone

35

13.46%

36

13.85%

*	The figures for this zone include: Bne – Commission 35
Bne – Adoption
1
Bne – CSU
1

Central Queensland
Bowen

1

0.38%

Bundaberg

3

1.15%

Emerald

0

0%

Gladstone

8

3.08%

Mackay

9

3.46%

Maryborough

3

1.15%

Rockhampton North

6

2.31%

Rockhampton South

6

2.31%

15

5.77%

4

1.54%

11

4.23%

260

100%

Northern Queensland
North Zone
Far Northern Zone

Total
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Lilly, age 5
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ANALYSIS OF SATISFACTION SURVEY RESULTS
By Louise McDonald, Tribunal Member
Over the previous two calendar years the Children Services Tribunal
has surveyed a sample of applicants, joined parties, court services
representatives, departmental representatives, commission representatives,
legal representatives, and agents involved in a number of matters. Some of
these matters settled or were withdrawn after the preliminary conference,
and others went on to hearing. 46 responses were received in the first year,
and 57 responses in the subsequent year.

Louise McDonald

Satisfaction with Registry Processes:
Levels of Satisfaction with Courtesy of Registry Staff
•

Consistent reference to the high level of courtesy of registry staff. A high proportion
of comments indicated staff were helpful, professional and courteous, empathetic and
supportive. The responses scored the registry staff very highly in both years.

•

A small numbers of responses indicated a low level of satisfaction with courtesy (6%
of parties) and there were improvements in the following year (5%).

•

Concerns about resource issues such as administrative delays caused by telephone
calls going to message bank were noted.

•

There were indications that some staff may need additional support in dealing with
very difficult people.

Levels of Satisfaction with Information Provided by Registry Staff
•

In the initial survey 100% of applicants were satisfied with the information provided
by staff. Although this figure reduced in the following year, satisfaction levels remained
very high. The bulk of comments indicated clear helpful explanations had been
provided. Email was recognised as a useful tool for some.

•

The small rate of dissatisfaction expressed by legal representatives related to a lack of
contact with the registry.

•

Criticisms emerged in the subsequent year about a lack of explanation of the overall
process. Some applicants’ responses suggested they considered registry staff should
assist by providing more information about the format of proceedings and how
proceedings may progress.
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Levels of Satisfaction with Tribunal Members Process:
Applicants’ Preparation for CST Proceedings:
It emerged that a reasonable proportion of applicants are seeking greater assistance
in preparation for hearing. Although applicants’ feeling of preparedness for the hearing
improved in the subsequent year, they were calling for further assistance by way of:
•

A step by step written outline of proceeding format; how the hearing will occur; when
witnesses will be called; and that they need to ask questions based on the witness
statement supplied.

•

Additional preparation time: i.e. witness statements submitted two weeks prior to
hearing, (rather than the usual 10 days).

•

Some self represented applicants indicated being overwhelmed by preparing their case
and indicated a desire for legal advice. Some applicants were looking to the registry
staff to have this capacity.

•

It appears that tribunal members are taking more time at the PC to assist applicants
feel prepared for what will happen at the hearing, with a significant improvement in
this result in the subsequent year, however, it remains a gap in applicants’ satisfaction.
It is evident that some proportion of applicants do not know what to expect when
sitting in the hearing.

Satisfaction with Timeliness of Proceedings
High levels of satisfaction with the timeliness of proceedings were recorded in both
years. Satisfaction improved in the subsequent year with 94% being highly satisfied.
Dissatisfaction related to delays between PC and hearing, and anxieties were noted as a
result. Concerns were raised that time delays were problematic when the lives of children
were affected.

Satisfaction with Ability to Present Their Views to the Tribunal
Significant improvements in parties’ levels of satisfaction with being able to present their
views to the tribunal. Applicants and joined parties represented the bulk of dissatisfied
parties across both years, with high levels of satisfaction from the Commission, and the
department. Some responses indicated a lack of understanding of the legal nature of
proceedings, and a lack of full participation because of this. Some responses indicated
that people did not know how to prepare their case, and have not been able to present
their views due to this.
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Satisfaction with Courtesy of Treatment by Members
Across both years, consistently very high levels of satisfaction with the tribunal’s treatment
of all parties are recorded. Low levels of dissatisfaction emanate from a small number of
applicants.
Comments indicating satisfaction included:

“We felt welcome, comfortable and heard…”; “…Tribunal members were
completely honest and professional”;…..“Courteous and respectful throughout…
“;…..“Professional and empathetic handling of the case. “;….“Grateful to be heard
and listened to…”
Comments indicating dissatisfaction included:

“I felt I was being retried for my crimes…”; ….“ I sometimes felt intimidated.”
In summary, patterns over the two years of survey suggested:
•

Applicants are feeling more prepared for hearings in the subsequent year, but a
significant proportion still do not know what to expect, or do not feel adequately
prepared by the PC for the hearing, and this remains an area of relative weakness.

•

Applicants in 2008 were indicating they needed more assistance to prepare their case
and several were looking to the tribunal to perform this role. They are seeking clearer
information about procedure and hearing format at early contact.

•

In general, each year responses indicate very high levels of satisfaction with the
courtesy of registry staff. 2008 showed an improvement in applicants’ perceptions of
the level of courtesy shown by staff. Some dissatisfaction related to resource issues,
such as phones being answered by the answering machine.

•

A drop in the applicants’ perception of the adequacy of information provided by
registry occurred in 2008. Yet satisfaction levels remained high. Criticisms indicated a
desire for information about the entire process at registry stage, including format of
proceedings and what to expect. Other criticisms reflected concerns about the delay
in provision of documents (yet this is a systemic issue outside the control of the
registry). Indications in some responses suggest that for some applicants the process
can be overwhelming and they have greater difficulty than other client groups in
understanding the nature of the tribunal process.

•

One concern expressed was that matters mediated through PC processes and
subsequently withdrawn are not enforceable by the tribunal.

•

Written decisions are largely seen as comprehensive clear and helpful, with criticisms
for length, and inaccuracy.

•

General comments indicated that the tribunal is ensuring that applicants are feeling
heard.

•

Some applicants are seeking guidance to prepare their case, and in general those who
were feeling unheard indicated a difficulty in coordinating and preparing their case as
self represented applicants.
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An overview of the Child Placement Principle for Aboriginal
and Torres Strait Islander children
By Susan Bothmann, Tribunal Member
The concept of an Aboriginal and Torres Strait Islander Child Placement
Principle (ATSICPP) arose as early as the 1970s in Victoria with the
development of the Victorian Aboriginal Legal Service (VALS). Aboriginal
men and women, working with indigenous children who had spent many
Susan Bothmann
years in foster care with non Aboriginal families, saw the consequences of
these Aboriginal young people being denied their indigenous identities.
Evidence emerged of a large number of broken family relationships and problems with
the criminal justice system experienced by Aboriginal young people as the young people
reached puberty and early teens. The Aboriginal Child Care Agency (ACCA) was established
through VALS by an Aboriginal elder, Molly Dyer.
The important work done in establishing the first ACCA and a residential hostel
for Aboriginal children, no longer able or willing to live with their foster parents, led
in time to the wider acceptance of the ATSICPP across Australia. This development
was enhanced throughout the following decades by the increased understanding of
the impact on children removed from their families as experienced by members of the
‘stolen generations.’
The principles inherent in ATSICPP involve the acceptance that removal of any Aboriginal
or Torres Strait Islander child from his/her own family, kinship network and community
should be a last resort.
It is undisputed that Aboriginal and Torres Strait Islander children have long been seriously
over-represented in the Queensland child protection system and this trend is continuing.
In Queensland, the ATSICPP model was advocated for by Aboriginal and Islander
organizations in the early 1980s in response to continued concerns about the large
number of Aboriginal children in the care of non-Aboriginal families.
The Queensland government adopted the ATSICPP in the mid 1980s. An ATSICPP policy
statement was jointly agreed to by the then Queensland Department of Families, Youth
and Community Care and Queensland Aboriginal and Islander Child Care Agencies (AICCA)
in December 1998. Subsequently, the ATSICPP was enshrined in law in the Child Protection
Act 1999.
In 2006, the legislative provisions were amended as a result of the Crime and Misconduct
Commission recommendations in Protecting Children: An Inquiry into Abuse of Children in
Care (2004).
The overarching principle for the administration of the Child Protection Act 1999 is stated
in section 5(1), that the Act is to be administered under the principle that the welfare and
best interests of a child are paramount. This is in the same terms as section 7(1) of the
Children Services Tribunal Act 2000 (the Act).
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Section 5(2) of the Child Protection Act sets out a range of further principles and section
6 and in particular section 83 now embody the legislative commitment to the ATSICPP.
These provisions seek to ensure that indigenous children receive culturally appropriate
and inclusive child protection services and that the department delivers these services in
a collaborative manner with Aboriginal and Torres Strait Islander organisations, known as
recognised entities. Section 11 defines ‘parent’ so as to acknowledge that Aboriginal and
Torres Strait Islander traditions and customs must be considered.
Since its establishment in early 2001 the Children Services Tribunal has been concerned to
ensure the principles of the ATSICPP are adhered to in its own work. The Act provides in
section 7(2)(f ) that Aboriginal tradition and Island custom must be taken into account in
matters involving Aboriginal people and Torres Strait Islanders, and in section 7(2)(g) the
cultural practices of persons involved in a review must be taken into account to the extent
they are relevant to the review.
The Act also requires that members need to include Aboriginal people and Torres Strait
Islanders and provides that where a party or a potential party to a matter is an indigenous
person the tribunal must include, to the extent practicable, an indigenous member on
the panel.
To achieve these aims and to apply these principles to reviews of child protection matters
coming before the tribunal, we have actively sought appointment of qualified indigenous
members. Currently, the tribunal has five indigenous members out of its complement of 35
members.
The tribunal accepts as one of its roles the need to ensure that full attention is being
paid to the ATSICPP. In its history, the tribunal has had fluctuating numbers of indigenous
members appointed. Similarly, there is a documented shortage of Aboriginal and Torres
Strait Islander carers available in Queensland. There are many factors affecting the number
of carers available for indigenous children (and indeed for the general population),
including a relatively small adult population from which to draw carers; a high likelihood
that there are pre-existing care responsibilities to extended families; and an ageing of the
current carer pool. Additionally the legislation requiring kinship carers, foster carers and
adults living in households to hold a blue card in order to have children in their care may
be a barrier for some families taking on a caring role.
It is therefore acknowledged that from a practical perspective, applying the ATSICPP
is, and will continue to be, both a commitment and a challenge to all the stakeholders
involved. However, the tribunal remains vigilant in responding to the principles,
notwithstanding these practical difficulties.
Over the years tribunal members have benefited greatly from the opportunities to work
with and learn from those members who are Aboriginal or Torres Strait Islander. The
tribunal has also sought to regularly include matters of particular concern to indigenous
applicants and participants in all of its training sessions, including programmes for better
understanding indigenous cultural issues and perspectives. The tribunal is confident that
this accumulated skill and knowledge will continue to be beneficial to Aboriginal people
and Torres Strait Islanders who appear before QCAT when it commences operation on 1
December 2009.
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Case study 3

This was an application by a father to review the decisions of the department to change the
placement of one of his three children, from foster carer A to foster carer B, and to restrict his
contact with his children by requiring that the contact be supervised.
The three children had been placed together with foster carer A for the previous three years.
Foster carer A decided that she was no longer prepared to care for one of the children, and as
this child had developed a good relationship with foster carer B, the department decided on
the new placement for this child.
The father objected to his three children being separated and sought that they be placed
together with a new foster carer.
The evidence indicated that the child who was to be moved had not connected with her
siblings or with foster carer A, and that the child was disruptive in the household. All the
siblings were happy with the proposed separation.
The siblings would all have contact with each other at school and on other occasions in the
future. The other two siblings were happy to stay with foster carer A.
The departmental evidence in support of the decision that required the father’s contact with
his children be supervised consisted in part of allegations that he had either been involved in
sexual impropriety with one or more of his children or had allowed sexual impropriety to take
place between them. The father denied the allegations.
A full hearing of the application took place before the Tribunal. The Tribunal relevantly decided
as follows:
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•

To confirm the decision to place the child with foster carer B. In so doing the Tribunal
expressed the view that the decision was not a “placement” decision under sec. 82 of the
Child Protection Act 1999 but rather it was a “removal” decision under sec. 89 of the Act.

•

Thus the father had no standing under the Act to have the department’s decision reviewed
by the Tribunal. This entitlement is restricted to carers only. See sec. 91 of the Act.

•

In any event the Tribunal considered that if it were wrong in this interpretation it would
still uphold the department’s decision on the evidence presented to it, on the basis that it
was in the child’s best interests that foster carer B continue to care for her.

•

To confirm the supervision aspect of the father’s contact with his daughters. The Tribunal
was not satisfied on the evidence that the children were open to an unacceptable risk
of sexual abuse were the father to have unsupervised contact with them. However, for a
number of reasons related to the father’s lack of insight, impaired parenting ability, and his
lack of appreciation of the department’s role, the Tribunal felt that it was in the children’s
best interests that his contact should be supervised.
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Discussion on the District Court decision in Commissioner
for Children and Young People and Child Guardian v Brittain
[2009] QDC 112
By Mark Johnston, Tribunal Member
[The following discussion incorporates reference to the earlier District Court
Decision of Commissioner for Children and Young People and Child Guardian
v Ross and another [2008] QDC 82]

Mark Johnston

This matter which involved an appeal by the Commissioner against a decision of the
tribunal contains a number of useful points on the tribunal’s practices and approach
to Blue Card reviews which are well worth reading. I will however confine myself to a
couple of points. Firstly the judge confirms that the tribunal has been properly directing
itself as to the appropriate way to look at the legislative concept of “exceptional
case”. In paragraph 8-12 the judge notes: A number of grounds were argued on behalf
of the appellant. The first was that the Tribunal misdirected itself or erred in law as to the
appropriate test for an “exceptional case”. The Tribunal noted that the term was not defined
either in the Act or in the Children Services Tribunal Act 2000, but referred to and adopted an
earlier decision of the Tribunal in Re: OAA [2006] QCST 14, where the Tribunal said at [43] of
its reasons:

“The issue of transporting the legal approach in the family law jurisdiction to
the relevant passages of the Act under which the Commissioner operates needs
to be considered. The family law test in essence is that the Court will not grant
contact to a particular child if that would expose that child to an unacceptable
risk of harm by the parent seeking such contact. The question then to be posed
is whether it is appropriate for the Commissioner to refuse a person contact with
any Queensland children if the evidence establishes an unacceptable risk to those
children. The Tribunal’s answer to this question is in the affirmative. Further, the
Tribunal considers that this legal approach taken in the family law jurisdiction fits
comfortably with the approach which should be pursued under the Commissioner’s
Act. In both jurisdictions the overriding principle is that the welfare and best
interests of children are paramount.”
The tribunal in the present case then added at paragraph [40]:

“In summary, in determining what amounts to an ‘exceptional case’, the Tribunal is
to consider among other things whether the applicant presents an unacceptable risk
of harm to the children of Queensland.”
It has not been shown that this approach of the tribunal involved any error of law.
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In summary there is not a test of what amounts to an exceptional case. The issue in any
particular case is whether in all the circumstances the tribunal concludes that the case is
exceptional. Further s102(7) does not require just satisfaction that the particular case is
an exceptional case, but goes on to require satisfaction that “it would not harm the best
interests of children to issue a positive notice.” The methodical approach by the tribunal
which has consistently applied the principles laid down in the Maher decision has been
confirmed as correct.
Secondly the judge has looked back at the decision in Commissioner for Children and
Young People and Child Guardian v Ross and another [2008] QDC 82 and confined it to its
particular facts. His Honour stated: Senior counsel for the appellant relied on the decision in
Commissioner for Children and Young People and Child Guardian v Ross [2008] QDC 82.
In that matter, Tutt DCJ said at [24], after referring to the seriousness of an offence committed
in 1987 when the respondent was 17 years and nine months of age:

“It was incumbent upon the Tribunal in considering the ‘paramountcy principle’ set
out under the Act and the level of satisfaction needed for the purpose of s102(7)
to have before it all available evidence relevant to risk factors vis-à-vis the first
respondent and children, before issuing a positive notice.”
In that matter there was no medical or psychiatric evidence before the Tribunal relating to
this, although the issue had been raised at a preliminary conference, and the respondent
had told the Tribunal at the hearing that he had not obtained a report from his psychiatrist
because he had been told “the report would be bad.” In these circumstances, his Honour
concluded that the Tribunal had erred in law in finding that subsection 102(7) was satisfied,
when there was not only an absence of positive psychiatric evidence but in effect evidence
that, had there been psychiatric evidence, it would have been unfavourable, although the
Tribunal did not know, because it did not have the evidence, just what risk that evidence
would have exposed had it been available. In those circumstances, the Tribunal could not
reasonably have been satisfied that the requirements of subsection 102(7) had been met on
the evidence before it, and had therefore erred in law. But there is no reason to think that his
Honour’s remarks were intended to be other than a conclusion applicable to the particular
facts of that case. His Honour would not have been intending to lay down a principle that as
a matter of law certain psychiatric evidence must be available before a finding could be made
of satisfaction under s102(7). That would have amounted to a gloss on the statute, which
would not have been justified.
Thirdly the judge has looked at the tribunal process as outlined in the statement of
reasons for decision, and has been happy with the way in which the tribunal has
conducted itself, and the way in which the tribunal has weighed up the evidence and has
dealt with the issues that arose in the hearing. This is an enormous tick for the members
concerned and for all members because of the consistent and well thought out approach
that members take to these hearings.
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Members’ Training
Front row: left to right:
Carol Peltola, Kathy Schmider, Alison Holm, Susan Bothmann, Julie Ford, Suzanne Brooks, Maureen O’Regan,
Tammy Williams, Johanna Bakermans
Middle Row – left to right:
Rosemary Kyburz, Julie Cowdroy, Ron Joachim, Rob Grant, Gwenn Murray, Bob Bulley, Trish Hanly, Jenny Promnitz.
Back Row – left to right:
Jennifer Wiltshire, Mark Johnston, Michelle Dooley, Keith Geraghty, Nathan Jarro, Elizabeth Benson-Stott, Paul
McGrath, Nigel Collings Louise McDonald.

Members’ Training
In this reporting year the tribunal conducted three training periods equalling four days
of focussed professional development. These training opportunities took place on 23-24
July 2008, 12 December 2008 and 18 March 2009. On each occasion the format was a mix
of presentations by external speakers and members themselves, discussion of notable
cases, practice changes and further protocols within the tribunal and updates from various
government and non-government departments relevant to our decision making.
A number of external presenters freely gave of their time to address the tribunal to keep it
up to date with emerging trends in child protection, relevant legislative changes and policy
and practice initiatives.
In this reporting year we thank Associate Professor Dr Karen Healy for her presentation
“Creating a Participatory Culture in Child Protection”; Departmental representatives on the
Department of Communities (Child Safety Services) consultation on “Positive Behaviour
Support Plans”; Commission staff regarding the “Community Visitor Quality Assurance, Child
and Site Report Review Project”; and the Director of the QCAT Working Party, Jenny Lang,
for her comprehensive updates on QCAT’s evolvement.
In particular, the tribunal acknowledges and thanks sincerely Judy Bailey from the
Commission for Children and Young People and Child Guardian who has presented on a
number of occasions over the years at members’ training days.
The president was invited to and participated in a three day leadership workshop run by
the AIJA executive to enhance tribunal management and organisational initiatives.
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Members’ Professional Development
In this reporting year we had the privilege of welcoming four new members onto the
tribunal. Keith Geraghty, a Brisbane based barrister, joined us in October 2008 and an
individual induction process was tailored for Keith.
In May 2009, Kathy Schmider, a social worker, and Tammy Williams and Nathan Jarro, both
barristers, were appointed to the tribunal. All three new members also bring personal
expertise as indigenous members of the tribunal. Their two day induction process occurred
on 17 and 18 June 2009.
Informal mentoring continues to be a source of great strength within the tribunal. The
new members have reported being made to feel very welcome and quickly included in the
collegiate manner in which the team functions.
The performance appraisal process that was formally adopted at the end of 2007 led
to the president meeting with each tribunal member over a period of several months,
including into this reporting year, to discuss the individual member’s skill development,
identifying further training needs and identifying any systemic issues pertinent to further
training foci.

External Conferences and Forums
The members have continued to attend various forums and conferences in order to
enhance their practice in the tribunal. This commitment by members is very much
appreciated and acknowledged.
It is important for the tribunal to be up to date on the issues impacting on children in
Queensland. Accessing Australia wide and international research and legislative responses
also guide our understanding. The strength of our decision making is founded in the
knowledge, expertise and skills utilised by our members and in the case management
of the registry. It is not assumed by the tribunal that there is never any scope for further
development and learning to enhance our decision making role.
In 2008-2009 reporting year, members attended the following:
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•

Department of Communities (Child Safety Services) Child Protection Research Forums
throughout the year (Brisbane)

•

Regional events across Queensland relating to child protection issues attended by
regional members

•

Profession specific conferences and forums relevant to individual members and
registry staff

•

Council of Australasian Tribunals (COAT) Queensland Chapter events throughout the
year

•

Foster Care Queensland Conference 2 August 2008

•

Protecting All Children Today Conference 25-27 March 2009

•

Law Week Hypothetical 15 May 2009

•

Australasian Institute of Judicial Administration Annual Conference 4-5 June 2009
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Our Stakeholders
Throughout 2008-09 the tribunal continued its proactive interface with its numerous
stakeholders. While remaining independent, the collegiate working relationships that
the tribunal has established with our stakeholders are greatly appreciated by us. The
establishment of the Queensland Civil and Administrative Tribunal meant that a number
of stakeholders sought to discuss the merging of the tribunal into this larger body. The
tribunal thanks the representatives of its many stakeholders for both the gracious and
the robust manner in which we have engaged over the last eight years. It is hoped the
insights gained in the collegiate exchange of information and discussion have led to wise
decisions being made in the interests of vulnerable children.
The contact with our stakeholders continued to be a mix of attendance at formal
functions, systemic meetings, consultations and inter jurisdictional interfaces. In this
reporting year there were a number of celebrations where the presidential team and
individual members and staff represented the tribunal. Some of these celebrations are as
follows:
•

Australasian Society for the Study of Intellectual Disability—Dinner

•

National Child Protection Week Preview

•

National Child Protection Week—Dinner

•

National Association for Prevention of Child Abuse and Neglect—Breakfast

•

Year of the Scout—Reception

•

Smart Women Smart State Awards 2008

•

Judge Marshall Irwin’s valedictory

•

Youth Advocacy Centre—Formal opening of new premises

•

National Day of Healing—First anniversary celebration, Musgrave Park

In this reporting year there was less focus in running information sessions in regional
areas, due to the increased workload required to address other work areas and in
responding to QCAT activities and enquiries. The need for information to reach regional
areas remains a constant concern for CST. There had been an increase of 36% in review
applications to the tribunal in the 2007-08 year, in part attributable to the increased focus
on regional areas.
The tribunal continues to find the very small number of review applications from North
Queensland an interesting statistic. At the intake phase of the review process, the
requirement for decision letters to be generated to eligible parties, when a decision has
been made by the department, has not been met in some instances. This requirement
includes parties being informed of their right of review to the tribunal. This issue has
been raised with departmental representatives at the CST/DCS systems issues meetings
which we continue to host, as it would appear it may be of relevance to the low review
application numbers in certain regional areas.
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The tribunal was represented again at the Child Protection and Family Law Interface by
the president and deputy president, on 25 February 2009. This meeting is hosted by
the Commissioner for Children and Young People and Child Guardian, Elizabeth Fraser.
The tribunal continues to meet regularly with the Commissioner and her staff to discuss
potential legislative changes and other issues relevant to both organisations.
The tribunal conducted three CST Stakeholders’ meetings in this reporting year, on 27
October 2008, 4 March 2009 and 9 June 2009. The tribunal extends its sincere gratitude
and thanks to the many representatives of the Department of Communities (Child Safety
Services), the Commission for Children and Young People and Child Guardian, Foster Care
Queensland, Legal Aid Queensland and Megan Giles (Director of Child Safety, Department
of Justice and Attorney General), for their commitment to this forum over the past several
years. This forum has been a very positive way in which the tribunal and some of its
stakeholders have been able to keep abreast of common issues, of legislative impacts on
jurisdictions, and in a collegial environment that has not compromised the independence
of the tribunal nor the decision making processes it undertakes.
The tribunal also extends its sincere gratitude and thanks to Judge Marshall Irwin, former
Chief Magistrate, Magistrate Ms Tina Previtera, and children’s Court Magistrate Ms Pam
Dowse.
The tribunal acknowledges as well the many non government organisations who have
engaged with the tribunal in varying ways, to keep it informed of big picture issues in the
last several years. Most particularly the Queensland Aboriginal and Torres Strait Islander
Child Protection Partnership, CREATE, the Youth Advocacy Centre, the Family Inclusion
Network and PeakCare are thanked for their respectful engagement in discussing issues of
concern in child protection. It is envisaged that the focus of collegial information sharing
with the many child protection entities in Queensland will continue under QCAT.

Financial Information
The full financial details relating to the tribunal’s operations are reported in the
Department of Justice and Attorney-General’s annual report for 2008–09.
The table below shows the tribunal’s operating expenses for the financial year from 1 July
2008 to 30 June 2009. The actual funding received through the Department of Justice and
Attorney-General for this period was $1,472,662.
Operating expenses
Employee-related expenses
Supplies and services
Depreciation and amortisation
Other expenses
Total
Operating result
* The figure for supplies and services includes tribunal members’ sittings fees of $519,429.
# Loss due to disposal of case management software
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$
622,871
*823,737
17,840
#80,148
1,544,596
-71,935

Appendix 1: Tribunal Members
Current Members 2008–09
Member

Category

Region

Julie Ford (President)

Professional

Brisbane

Patricia Hanly (Deputy President)

Legal

Brisbane

Glenda Alexander

Professional

Brisbane

Margaret Arthur

Legal

Brisbane

Johanna Bakermans

Professional

Brisbane

Elizabeth Benson-Stott

Indigenous/Professional

Hervey Bay

Susan Bothmann

Legal

Brisbane

Alexander Brands

Legal

Brisbane

Suzanne Brooks

Legal

Brisbane

Hon. Robert Bulley

Legal

Brisbane

Dr. Nigel Collings

Professional

Brisbane

Julie Cowdroy

Legal

Gold Coast

Michelle Dooley

Legal

Gold Coast

Penny Feil

Legal

Toowoomba

Jennifer Felton

Professional

Brisbane

Keith Geraghty

Legal

Brisbane

Rob Grant

Legal

Brisbane

Dr Alison Holm

Professional

Brisbane

Nathan Jarro

Indigenous/Legal

Brisbane

Ron Joachim

Professional

Brisbane

Lyn Johannessen

Indigenous

Ipswich

Mark Johnston

Legal

Cairns

Rosemary Kyburz

Professional

Brisbane

Louise McDonald

Legal

Noosa

Paul McGrath

Legal

Brisbane

Gwenn Murray

Professional

Brisbane

Maureen O’Regan

Professional

Brisbane

Carol Peltola

Professional

Brisbane

Dr. Jennifer Promnitz

Professional

Townsville

Kim Richards

Professional

Brisbane

Kathy Schmider

Indigenous/Professional

Townsville

Dr. Stephen Stathis

Professional

Brisbane

Shirley Watters

Professional

Brisbane

Tammy Williams

Indigenous/Legal

Brisbane

Jennifer Wiltshire

Professional

Brisbane

The president and registry acknowledge the valued contribution of the following members
whose appointments ended during 2008–09.
Anne Demack
Gwen Schrieber

Legal
Indigenous/Professional

Rockhampton
Cairns
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Appendix 2: Object and principles of the Tribunal
Extract from the Children Services Tribunal Act 2000

Object
Section 6
The object of this Act is to establish the Children Services Tribunal –
(a)	to provide merit reviews of reviewable decisions that are accessible, fair,
informal, just and quick; and
(b)	to make decisions in a review that promote the interests, rights and well-being
of the child about whom the reviewable decision was made; and
(c)	to conduct proceedings in a way that –
(i)	promotes the interests, rights and well-being of the child involved in the
proceedings; and
		

(ii)	uses adversarial and inquisitorial procedures, as appropriate, to arrive at
the best possible decision in the circumstances; and

(d)	to foster an atmosphere of review that enhances the delivery of services to
children.

Principles for administering this Act
Section 7
(1)	This Act is to be administered under the principle that the welfare and best interests
of a child are paramount.
(2)	Subject to subsection (1), this Act is also to be administered under the following
principles –
(a)	in decisions involving a child, the child’s view and wishes should be taken into
account in a way that has regard to the child’s age and ability to understand;
(b)	every child is entitled to be protected from harm and cared for in a way that
promotes the child’s well-being;
(c)	every child is entitled to be treated in a way that respects the child’s dignity
and privacy;
(d)	it is generally in a child’s best interests that decisions about the child’s welfare
are made as quickly as possible;
(e)	a child entitled to start, or participate in, a review –
should be given the information and help necessary for the child to do so; and
should have access to appropriate representation;
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(f )	Aboriginal tradition and Island custom must be taken into account in matters
involving Aboriginal people and Torres Strait Islanders;
(g)	the cultural practices of persons involved in a review must be taken into
account to the extend they are relevant to the review;
(h)	the relationship between a child and each significant person in the child’s life
should be preserved unless to do so would not be in the child’s best interests;
(i)	the tribunal should have all relevant material before it for making a decision

Annual Report 2008–2009

55

How We Do It
Appendix 3: Decisions that can be reviewed by the Tribunal
Reviewable decisions – Child Protection Act 1999 (right of review is conferred by s 247)
• D
 irecting a parent in relation to a supervision matter stated in a child
protection order (s78 CPA) (Aggrieved party must be parent given the
direction)
• D
 eciding in whose care to place a child under a child protection order
granting the chief executive custody or guardianship (s86(2) CPA)
(Aggrieved party must be child’s parent or the child)
• N
 ot informing a child’s parents of person in whose care the child is and
where the child is living (s86(4) CPA) (Aggrieved party must be parent
given the notice or the child)
• R
 efusing to allow, restricting, or imposing conditions on, contact
between a child and the child’s parents or a member of the child’s family
(s87(2) CPA) (Aggrieved party must be person affected by the decision)

• R
 efusing application for, or renewal of, a certificate of approval as
an approved foster carer or an approved kinship carer unless refused
because a person mentioned in s 135(1)(a)(iii) or (b)(iv) does not have
a current positive prescribed notice (Blue Card) (s136 CPA) (Aggrieved
party must be applicant or existing certificate holder)
• C
 ancelling an authority (s 140AG(3) or (4) or 140AH) (Aggrieved party
must be authority holder)
• R
 efusing an application for an amendment of authority other than a
provisional certificate (s137 CPA) (Aggrieved person must be authority
holder)
• A
 mending an authority other than a provisional certificate (s138 CPA)
(Aggrieved person must be authority holder)

• R
 emoving child from carer’s care (s89 CPA) (Aggrieved party must be
carer as defined in s91 or the child given notice under s.90(4)

• S
 uspending or cancelling an authority other than a provisional certificate
(s140 CPA) (Aggrieved person must be authority holder)

• R
 efusing application for, or renewal of, licence unless refused because
person mention in s126(b)(i) or (ii) does not have current positive
prescribed notice (Blue Card) (s129 CPA) (Aggrieved party must be
applicant or existing licensee)

• A
 rranging for an interstate welfare authority to assume custody of
guardianship of a child (s245 CPA) (Aggrieved party must be a person
issued a notice under s245(6))

Reviewable decisions - Commission for
Children and Young People and Child
Guardian Act 2000 (right of review is
conferred by ss121 and 140B)

Reviewable decisions – Adoption of
Children Act 1964 (right of review is
conferred by s14D)

• The issue of a negative notice (s102(4) or (7) CCYPCGA)

• A
 decision to remove a person’s name from an adoption list, expression
of interest register or assessment register on the basis of eligibility or
non compliance with a regulation (ss13AA, 13AC; 13E ACA) (Applicant is a
person/s whose name is removed)

• T
 he cancellation of a positive notice and substitution of a negative
notice (s119B(2) CCYPCGA)
• T
 he cancellation of a positive notice which was suspended (s119D(3)
CCYPCGA)
For these applications:
* T
 he applicant is the person issued with the negative notice or the
cancellation of the positive notice.
* T
 he decision under review is the decision by the Commissioner as
to whether or not there is an exceptional case under one of sections
mentioned above.
* s121 (2) prohibits the Tribunal from issuing a stay.

• A
 n unfavourable assessment of a person whose name is in adoption list
or expression of interest register (ss13AE 13AF & 13B ACA) (Applicant is a
person unfavourably assessed)
• A
 n unfavourable assessment based on criminal history alone (s14B ACA)
(Applicant is a person/s unfavourably assessed)
• A
 n assessment of a prospective adopter whose name is in an
assessment register or in whose favour and interim order is made
(s14 ACA) (Applicant is a person unfavourably assessed)

• T
 he suspension of a positive notice under s119C(1) because the person
had been charged with an excluding offence (s121 CCYPCGA) (The
applicant must be claiming he or she has not been charged with the
relevant excluding offence)
• A
 pplication made by the Commissioner for review of a reviewable
decision specified in s140A CCYPAGA (Applicant is the Commissioner)

Reviewable decisions - Child Care Act 2002 (right of review is conferred by s 163)
• R
 efusing to issue the licence or to issue the licence on a condition
(s 19) (Applicant is an applicant for a licence)
• Refusing to renew the licence (s 21) (Applicant is a licensee)

• R
 efusing to lift the suspension of the licence (s 50) (Applicant is a
licensee)

• A
 mending the licence other than in a way the licensee has applied for or
agreed to (s 42) (Applicant is a licensee)

• R
 efusing to extend the transitional licence period or to extend the
transitional licence period other than for the further period the
personal representative has applied for (s 54) (Applicant is a personal
representative of the estate of a licensee who has died)

• A
 mending the licence other than in a way the licensee has applied for or
agreed to (s 43) (Applicant is a licensee)

• G
 iving a prohibition notice to a person (s 107) (Applicant is a person
given notice)

• S
 uspending or revoking the licence (after issue of a show cause notice)
(s 45) (Applicant is a licensee)

• R
 efusing to cancel a prohibition notice in force for the person (s 108)
(Applicant is a person given notice)

• R
 efusing to amend the licence in a way the licensee has applied for
(s 51) (Applicant is a licensee)

• R
 efusing application for an approval of qualification mentioned in s 109
or s 110 of the Child Care Regulation 2003 (s111) (Applicant is a person
whose application is refused)

• R
 efusing to amend the licence in a way the licensee has applied for
(s 40) (Applicant is a licensee)
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• Suspending a licence immediately (s 46) (Applicant is a licensee)
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CST decisions
Publication of Children Services Tribunal decisions can be located at the
following website: http://www.austlii.edu.au/au/cases/qld/QCST/

Contact Us
Level 9, 259 Queen Street Brisbane
Queensland, Australia 4000
GPO Box 1639
Brisbane Qld 4001
Telephone: (07) 3225 8346 Facsimile: (07) 3225 8345
Email: cst@justice.qld.gov.au
From December 1 2009, the Children Services Tribunal will be amalgamating
into the Queensland Civil and Administrative Tribunal, location details will
remain the same.

Grace, age 12

Where we are
The Registry is located on level 9 of
the BOQ Centre at 259 Queen Street,
Brisbane, and the hearings rooms
are located on level 10. This building
is located next door to the GPO and
MacArthur Central Shopping Centre
on the corner of Queen and Edward
Streets.
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The building has complete access and
facilities for people with disability.
The lobby area of the building is on
street level with no stairs or inclines to
negotiate.
The nearest public parking stations
are located under MacArthur Central
Shopping Centre, King George Square,
Myer Centre or the Wintergarden.

If you are travelling by train, the closest train station Central Station.
If you are travelling by bus, most buses drop off in Elizabeth Street, under the Myer
Centre, in Adelaide Street or in Ann Street. All these roads run parallel to Queen Street.
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Level 9
259 Queen Street
Brisbane Qld 4000
GPO Box 1639
Brisbane Qld 4001

Phone: 07 3225 8346
Fax: 07 3225 8345
Email: cst@justice.qld.gov.au

